CHAPTER 404

AN AcCT concerning public access to government records, amending and supplementin
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required by law to be submitted to the Legislature or its members;

any copy, reproduction or facsimile of any photograph, negative or print, including instant
photographs and videotapes of the body, or any portion of the body, of a deceased person, taken
by or for the medical examiner at the scene of death or in the course of a post mortem
examination or autopsy made by or caused to be made by the medical examiner except:

when used in a criminal action or proceeding in this State which relates to the death of that
person,

for the use as a court of this State permits, by order after good cause has been shown and
after written notification of the request for the court order has been served at least five days
before the order is made upon the county prosecutor for the county in which the post mortem
examination or autopsy occurred,

for use in the field of forensic pathology or for use in medical or scientific education or
research, or

for use by any law enforcement agency in this State or any other state or federal law
enforcement agency;,

criminal investigatory records;

victims records, except that avictim of a crime shall have access to the victim's own records;

trade secrets and proprietary commercial or financial information obtained from any source.
For the purposes of this paragraph, trade secrets shall include data processing software obtained
by a public body under a licensing agreement which prohibits its disclosure;

any record within the attorney-client privilege. This paragraph shall not be construed as
exempting from access attorney or consultant bills or invoices except that such bills or invoices
may be redacted to remove any information protected by the attorney-client privilege;

administrative or technical information regarding computer hardware, software and networks
which, if disclosed, would jeopardize computer security;

emergency or security information or procedures for any buildings or facility which, if
disclosed, would jeopardize security of the building or facility or persons therein;

security measures and surveillance techniques which, if disclosed, would create arisk to the
safety of persons, property, electronic data or software;

information which, if disclosed, would give an advantage to competitors or bidders,

information generated by or on behalf of public employers or public employeesin connection
with any sexual harassment complaint filed with a public employer or with any grievance filed
by or against an individual or in connection with collective negotiations, including documents
and statements of strategy or negotiating position;

information which is a communication between a public agency and its insurance carrier,
administrative service organization or risk management office;

information which is to be kept confidential pursuant to court order; and

that portion of any document which discloses the social security number, credit card number,
unlisted telephone number or driver license number of any person; except for use by any
government agency, including any court or law enforcement agency, in carrying out itsfunctions,
or any private person or entity acting on behalf thereof, or any private person or entity seeking
to enforce payment of court-ordered child support; except with respect to the disclosure of
driver information by the Division of Motor Vehicles as permitted by section 2 of P.L.1997,
€.188 (C.39:2-3.4); and except that a social security number contained in arecord required by
law to be made, maintained or kept on file by a public agency shall be disclosed when access to
the document or disclosure of that information is not otherwise prohibited by State or federal
law, regulation or order or by State statute, resolution of either or both houses of the
Legislature, Executive Order of the Governor, rule of court or regulation promulgated under the
authority of any statute or executive order of the Governor.

A government record shall not include, with regard to any public institution of higher
education, the following information which is deemed to be privileged and confidential:

pedagogical, scholarly and/or academic research records and/or the specific details of any
research project conducted under the auspices of a public higher education institution in New
Jersey, including, but not limited to research, development information, testing procedures, or
information regarding test participants, related to the development or testing of any
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pharmaceutical or pharmaceutical delivery system, except that a custodian may not deny
inspection of agovernment record or part thereof that gives the name, title, expenditures, source
and amounts of funding and date when the final project summary of any research will be
available;

test questions, scoring keys and other examination data pertaining to the administration of an
examination for employment or academic examination;

records of pursuit of charitable contributions or records containing the identity of a donor of
agift if the donor requires non-disclosure of the donor's identity as a condition of making the
gift provided that the donor has not received any benefits of or from the institution of higher
education in connection with such gift other than a request for memorialization or dedication;

valuable or rare collections of books and/or documents obtained by gift, grant, bequest or
devise conditioned upon limited public access;

information contained on individual admission applications; and

information concerning student records or grievance or disciplinary proceedings against a
student to the extent disclosure would reveal the identity of the student.

"Public agency" or "agency" means any of the principal departments in the Executive Branch
of State Government, and any division, board, bureau, office, commission or other
instrumentality within or created by such department; the Legislature of the State and any office,
board, bureau or commission within or created by the Legislative Branch; and any independent
State authority, commission, instrumentality or agency. The terms also mean any political
subdivision of the State or combination of political subdivisions, and any division, board, bureau,
office, commission or other instrumentality within or created by a political subdivision of the
State or combination of political subdivisions, and any independent authority, commission,
instrumentality or agency created by a political subdivision or combination of political
subdivisions.

"Law enforcement agency” means a public agency, or part thereof, determined by the
Attorney General to have law enforcement responsibilities.

"Constituent”" means any State resident or other person communicating with a member of the
Legislature.

"Member of the Legislature” means any person elected or selected to serve in the New Jersey
Senate or General Assembly.

"Criminal investigatory record"” means a record which is not required by law to be made,
maintained or kept on file that is held by a law enforcement agency which pertains to any
criminal investigation or related civil enforcement proceeding.

"Victim'srecord" meansan individually-identifiable file or document held by avictims rights
agency which pertains directly to avictim of a crime except that a victim of a crime shall have
access to the victim's own records.

"Victim of acrime" means a person who has suffered personal or psychological injury or
death or incursloss of or injury to personal or real property as aresult of acrime, or if such a
person is deceased or incapacitated, a member of that person's immediate family.

"Victims' rights agency” means a public agency, or part thereof, the primary responsibility of
which is providing services, including but not limited to food, shelter, or clothing, medical,
psychiatric, psychological or legal services or referrals, information and referral services,
counseling and support services, or financial services to victims of crimes, including victims of
sexual assault, domestic violence, violent crime, child endangerment, child abuse or child neglect,
and the Victims of Crime Compensation Board, established pursuant to P.L.1971, c.317
(C.52:4B-1 et seq.).

3. Section 2 of P.L.1995, ¢.23 (C.47:1A-1.2) is amended to read as follows:

C.47:1A-1.2 Restricted access to biotechnology trade secrets.

2. a When federal law or regulation requires the submission of biotechnology trade secrets
and related confidential information, a public agency shall not have access to this information
except as allowed by federal law.

b. A public agency shall not make any biotechnology trade secrets and related confidential
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information as to the identity of the investigating and arresting personnel and agency and the
length of the investigation;

information of the circumstances immediately surrounding the arrest, including but not limited
to the time and place of the arrest, resistance, if any, pursuit, possession and nature and use of
weapons and ammunition by the suspect and by the police; and

information as to circumstances surrounding bail, whether it was posted and the amount
thereof.

Notwithstanding any other provision of this subsection, where it shall appear that the
information requested or to be examined will jeopardize the safety of any person or jeopardize
any investigation in progress or may be otherwise inappropriate to release, such information may
be withheld. This exception shall be narrowly construed to prevent disclosure of information
that would be harmful to a bonafide law enforcement purpose or the public safety. Whenever
alaw enforcement official determines that it is necessary to withhold information, the official
shall issue a brief statement explaining the decision.

C.47:1A-5 Times during which records may be inspected, examined, copied; access; copy fees.
6. a. The custodian of agovernment record shall permit the record to be inspected, examined,
and copied by any person during regular business hours; or in the case of amunicipality having
a population of 5,000 or fewer according to the most recent federal decennial census, a board
of education having atotal district enrollment of 500 or fewer, or a public authority having less
than $10 million in assets, during not less than six regular business hours over not |ess than three
business days per week or the entity's regularly-scheduled business hours, whichever is less;
unless agovernment record is exempt from public access by: P.L.1963, ¢.73 (C.47:1A-1 et seq.)
as amended and supplemented; any other statute; resolution of either or both houses of the
Legidlature; regulation promulgated under the authority of any statute or Executive Order of the
Governor; Executive Order of the Governor; Rules of Court; any federal law; federal regulation;
or federal order. Prior to allowing access to any government record, the custodian thereof shall
redact from that record any information which discloses the social security number, credit card
number, unlisted telephone number, or driver license number of any person ; except for use by
any government agency, including any court or law enforcement agency, in carrying out its
functions, or any private person or entity acting on behalf thereof, or any private person or entity
seeking to enforce payment of court-ordered child support; except with respect to the disclosure
of driver information by the Division of Motor Vehicles as permitted by section 2 of P.L.1997,
€.188 (C.39:2-3.4); and except that a social security number contained in arecord required by
law to be made, maintained or kept on file by a public agency shall be disclosed when access to
the document or disclosure of that information is not otherwise prohibited by State or federal
law, regulation or order or by State statute, resolution of either or both houses of the
Legislature, Executive Order of the Governor, rule of court or regulation promulgated under the
authority of any statute or executive order of the Governor. Except where an agency can
demonstrate an emergent need, a regulation that limits access to government records shall not
be retroactive in effect or applied to deny a request for access to a government record that is
pending before the agency , the council or a court at the time of the adoption of the regulation.
b. A copy or copies of agovernment record may be purchased by any person upon payment
of the fee prescribed by law or regulation, or if afeeisnot prescribed by law or regulation, upon
payment of the actual cost of duplicating the record. Except as otherwise provided by law or
regulation, the fee assessed for the duplication of a government record embodied in the form of
printed matter shall not exceed the following: first page to tenth page, $0.75 per page; eleventh
page to twentieth page, $0.50 per page; all pages over twenty, $0.25 per page. The actual cost
of duplicating the record shall be the cost of materials and supplies used to make a copy of the
record, but shall not include the cost of labor or other overhead expenses associated with making
the copy except as provided for in subsection c. of this section. If a public agency can
demonstrate that its actual costs for duplication of a government record exceed the foregoing
rates, the public agency shall be permitted to charge the actual cost of duplicating the record.
c. Whenever the nature, format, manner of collation, or volume of a government record
u 0 T 2 3 3 6 T c O. 0o 7 j0O21.6 0 w
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section is such that the record cannot be reproduced by ordinary document copying equipment
in ordinary business size or involves an extraordinary expenditure of time and effort to
accommodate the request, the public agency may charge, in addition to the actual cost of
duplicating the record,
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requestor to the custodian of the record.

i.  Unless a shorter time period is otherwise provided by statute, regulation, or executive
order, a custodian of a government record shall grant access to a government record or deny a
request for access to a government record as soon as possible, but not later than seven business
days after receiving the request , provided that the record is currently available and not in
storage or archived. Inthe event a custodian fails to respond within seven business days after
receiving arequest, the failure to respond shall be deemed a denial of the request, unless the
requestor has elected not to provide a name, address or telephone number, or other means of
contacting the requestor. If the requestor has elected not to provide a name, address, or
telephone number, or other means of contacting the requestor, the custodian shall not be
required to respond until the requestor reappears before the custodian seeking aresponse to the
original request. If the government record is in storage or archived, the requestor shall be so
advised within seven business a
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response thereto, the council shall conduct a hearing on the matter in conformity with the rules
and regulations provided for hearings by a state agency in contested cases under the
"Administrative Procedure Act,” P.L.1968, ¢.410 (C.52:14B-1 et seq.), insofar as they may be
applicable and practicable. The council shall, by a mgority vote of its members, render a
decision as to whether the record which is the subject of the complaint is a government record
which must be made available for public access pursuant to P.L.1963, ¢.73 (C.47:1A-1 et seq.)
asamended and supplemented. If the council determines, by amajority vote of its members, that
acustodian has knowingly and willfully violated P.L.1963, ¢.73 (C.47:1A-1 et seq.), as amended
and supplemented, and is found to have unreasonably denied access under the totality of the
circumstances, the council may impose the penalties provided for in section 12 of P.L.2001,
€.404 (C.47:1A-6). A decision of the council may be appealed to the Appellate Division of the
Superior Court. A decision of the council shall not have value as a precedent for any case
initiated in Superior Court pursuant to section 7 of P.L.2001, c.404 (C.47:1A-6). All
proceedings of the council pursuant to this subsection shall be conducted as expeditiously as
possible.

f.  The council shall not charge any party afeein regard to actions filed with the council.
The council shall be subject to the provisions of the "Open Public Meetings Act," P.L.1975,
¢.231 (C.10:4-6), except that the council may go into closed session during that portion of any
proceeding during which the contents of a contested record would be disclosed. A requestor
who prevailsin any proceeding shall be entitled to a reasonable attorney's fee.

g. Thecouncil shall not have jurisdiction over the Judicial or Legislative Branches of State
Government or any agency, officer, or employee of those branches.

C.47:1A-8 Construction of act.

9. Nothing contained in P.L.1963, ¢.73 (C.47:1A-1 et seq.) , as amended and supplemented
, shall be construed as limiting the common law right of accessto agovernment record, including
criminal investigatory records of alaw enforcement agency.

C.47:1A-9 Other laws regulations, privileges unaffected.
10. a. The provisions of this act, P.L.2001, c.404 (C.47:1A-5 et al.), shall not abrogate any
exemption
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or medical qualifications required for government employment or for receipt of apublic pension,
but not including any detailed medical or psychological information, shall be a government
record.

C.47:1A-11 Violations, penalties, disciplinary proceeding.

12. a. A public official, officer, employee or custodian who knowingly and willfully violates
P.L.1963, c.73 (C.47:1A-1 et seq.), as amended and supplemented, and is found to have
unreasonably denied access under the totality of the circumstances, shall be subject to a civil
penalty of $1,000 for an initial violation, $2,500 for a second violation that occurs within 10
years of an initial violation, and $5,000 for athird violation that occurs within 10 years of an
initial violation. This penalty shall be collected and enforced in proceedings in accordance with
the "Penalty Enforcement Law of 1999," P.L.1999, c.274 (C.2A:58-10 et seq.), and the rules
of court governing actions for the collection of civil penalties. The Superior Court shall have
jurisdiction of proceedings for the collection and enforcement of the penalty imposed by this
section.

Appropriate disciplinary proceedings may be initiated against a public official, officer,
employee or custodian against whom a penalty has been imposed.

C.47:1A-12 Court rules.
13. The New Jersey Supreme Court may adopt such court rules as it deems necessary to
effectuate the purposes of this act.

C.47:1A-13 Annual budget request for the council.

14. The Commissioner of Community Affairs shall include in the annual budget request of
the Department of Community Affairs arequest for sufficient funds to effectuate the purposes
of section 8 of P.L.2001, c.404 (C.47:1A-7).

15. a. Thereis established atemporary Privacy Study Commission which shall consist of 13
members. The President of the Senate, the Minority Leader of the Senate, the Speaker of the
General Assembly and the Minority Leader of the General Assembly shall each appoint one
public member. The Governor shall appoint nine members and shall designate one of the
commission's members to serve as chair of the commission. In making appointments to the
commission, legislative leaders and the Governor shall cooperate and coordinate to ensure that
the representatives of the following groups and organizations are represented among the
commission's membership and that the membership represents a balance between groups which
advocate citizen privacy interests and groups which advocate increased access to government
records. State and local law enforcement agencies, State and local government officers and
employees, attorneys practicing in the field of individual privacy rights, public interest groups
with a record of activity with respect to openness in government, crime victim advocates,
members of the news media, and at least one retired member of the State Judiciary. Vacancies
in the membership of the commission shall be filled in the same manner as the original
appointments were made.

b. The commission shall organize within 14 days after the appointment of a majority of its
members.

c. Thecommission shall meet at the call of the chair and hold hearings at such places as the
chair shall designate during the sessions and recesses of the Legislature. The commission shall
comply with the provisions of the "Open Public Meetings Act, P.L.1975, ¢.231 (C.10:4-6 et
seq.).

d. Thecommission shall be entitled to call to its assistance and avail itself of the services
of the employees of any State, county, or municipal department, board, bureau, commission or
agency, asit may require and as may be available for its purposes, and to employ stenographic
and clerical assistance and incur traveling and other miscellaneous expenses as may be necessary
in order to performitsduties, within the limits of funds appropriated or otherwise made available
to it for its purposes.

e. The commission shall study the privacy issues raised by the collection, processing, use
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and dissemination of information by public agencies, in light of the recognized need for openness
in government and recommend specific measures, including legislation, the commission may
deem appropriate to deal with these issues and safeguard the privacy rights of individuals. In
the course of itsstudy, the commission shall review the current and proposed means used for the
collection, processing, use and dissemination of information by State and local government
agencies.

f.  The commission shall report its findings and recommendations to the Governor and the
Legislature within 18 months of the effective date of P.L.2001, c.404 (C.47:1A-5 et a.) and may
accompany the same with any legislative bills which it may desire to recommend for adoption
by the Legislature.

16. Thereis appropriated $95,000 from the General Fund to the Privacy Study Commission
established pursuant to section 15 of P.L.2001, c.404.

Repealer.
17. Section 2 of P.L.1963, ¢.73 (C.47:1A-2), section 8 of P.L.1994, ¢.140 (C.47:1A-2.1) and
section 4 of P.L.1963, c.73 (C.47:1A-4) are repeal ed.

18. Sections 15 and 16 of this act shall take effect immediately and expire upon the date that
the Privacy Study Commission submits its report to the Governor and the Legislature and the
remainder of the act shall take effect on the 180th day after enactment , except that public
agencies may take such anticipatory administrative action in advance as shall be necessary for
the implementation of the act.

Approved January 8, 2002.



